
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

                                                                                      CASE NO: PFA/FS/228/01/CN   

In the complaint between: 

 

Gerhard W.A. Hattingh & ORS                                       Complainants 

 

and  

 

Marianna Hattingh                                                          First Respondent 
 
The Central Retirement Annuity Fund                          Second Respondent 
 
Sanlam Life Insurance Limited                                     Third Respondent 
 
 
 

PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 
FUNDS ACT OF 1956  

 
 

1. This is a complaint in terms of section 30A (3) of the Pension Funds Act of 1956 (“the 

Act”), which concerns the distribution of the proceeds of three retirement annuity 

policies of a deceased member of the fund.  The complaint essentially alleges that 

the trustees’ decision to distribute the proceeds in disregard of the deceased’s 

nomination amounts to an improper exercise by them of their discretion.  

 

2. No hearing has been held; thus in coming to my decision, I have had regard to the 

documentary evidence compiled in the course of the investigation conducted by my 

Assistant Adjudicator, Cikizwa Nkuhlu, as well as to the submissions of the parties to 

the complaint.  
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3. The complainants are Gerhard W.A. Hattingh, Catharina D. Kruger (born Hattingh), 

and Cornelius J. Hattingh.  All three of them are the major children of the late 

Cornelius Alwyn J. Hattingh (“the deceased member”), who died on 27 September 

2000, and were born during 1963, 1964 and 1967, respectively. They are 

unrepresented in these proceedings.   

 

4. The first respondent, Mrs. Marianna Hattingh, is the second wife of the deceased 

member.  She was initially not cited as a party to these proceedings; however, 

because she has a sufficient interest in the matter, I will accordingly order that she 

be joined as a party to these proceedings in terms of section 30G (d) of the Act.  At 

the time of the deceased’s death, she had been married to him for six years, but no 

children were born out of the marriage.    

 

5. The second respondent is the Central Retirement Annuity Fund (“the fund”), a 

pension fund duly registered under the Act, and which falls within the ambit of 

paragraph (a) of the definition of a “pension fund organization” as set out in section 1 

of the Act.  

 

6. The third respondent is Sanlam Life Insurance Limited (“the administrator”), the 

administrator of the retirement annuity fund.  The second and third respondents are 

represented by Mrs. Maresa May, the Client Relations Consultant of the 

administrator.   

 

7. Two annuity policies had been purchased by the retirement fund from the 

administrator on behalf of the deceased member. The total proceeds thereof 

amounted to R138 626-57.  The deceased member had nominated the complainants 

as the beneficiaries, in equal shares, to the two retirement annuity policies, during 

July and August 1997, respectively. He had also, in terms of a will deposed to on 24 

September 2000, bequeathed his entire estate, valued at approximately R200 000-

00 to the three complainants in equal shares. 
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8. Upon the deceased’s death, the board of trustees of the fund incorrectly decided that 

Mrs. Hattingh was the only person who qualified as a “dependant” in terms of the 

Act. The board’s decision is incorrect in that in terms of section 1(b) (iii) of the Act, a 

dependant is defined to include the children of a member, including major children. I 

will return in due course to the probable effect which the board’s misdirection had on 

its effecting of an equitable distribution of the death benefit.  

  

9. Moving from the above false premise, the board decided to pay an amount of R5000-

00 to each of the complainants, as the nominated beneficiaries, and to pay the 

remaining R123 626-57 to Mrs. Hattingh as the sole dependant.  

 

10. The complainants, while not disputing the fact that Mrs. Hattingh is a dependant as 

envisaged in the definition section of the Act, nevertheless contend that on the basis 

of the following allegations, she  should not have been given a share in the proceeds 

of the retirement annuity policies: 

 

9.1. Their late father’s oft-expressed wish for the entire duration of the  

     marriage, and as per the Nomination Form and his last will, that the 

     proceeds of the annuity policies and his estate should devolve upon the 

     complainants. 

    

9.2 The fact that she had received the proceeds of the Group Life Scheme 

    amounting to R180 000-00, and a monthly pension of R4 260-00 from 

     Iscor. 

 

9.3 The fact that she had resigned from employment within six months of the 

     marriage, and had received a withdrawal benefit from her pension fund, 

     which she had invested for her own benefit.   

 

9.4 The alleged short duration of her marriage with their father. 
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9.5 The fact that she allegedly never contributed to the household expenses, 

and was totally dependent on their father for maintenance, without a 

reciprocal duty on her part.  

  

 

11. In the response filed on behalf of the fund as per letter dated 3 May 2001, Mrs. May 

stated as follows, inter alia: 

 
Aspects considered for the distribution of the annuity policy proceeds 
According to the claim documents, Mrs. M. Hattingh received approximately R180 00-00 from 

the deceased’s Group Insurance and (as she declared in her undated letter- copy attached) R4 

260-00 monthly from the Iscor Pension Fund, when Mr. Hattingh died.  The deceased’s last Will 

and Testament states that the children inherit the estate and that if any fixed assets are sold, the 

eldest child must have the first option to buy, etc. The complainants provided you with a copy of 

the last Will and Testament. 

 

According to the “Besonderhede van afhanklikes” form (copy attached) which was completed by 

the financial advisor, Mr. Eybers, the children will receive approximately R200 000-00 (divided by 

three) from the estate.  They also received R46 176-00 from two Sanlam endowment policies 

(copy of our payment letter of 13 November attached). 

 

The financial advisor informed us, telephonically, that late Mr. Hattingh and his wife, Mrs. M. 

Hattingh, agreed during a meeting in his office, that she would receive the Group Insurance and 

Iscor pension, and that the children would receive the estate and the annuity proceeds. 

 
The three children were appointed as the nominees on the annuity policies during 1997.  The 

children, however, are all major, independent and self-sufficient.  When Mr. Hattingh appointed 

his children as nominees, we informed him that the proceeds would be payable to his 

dependants, but that the nominees (if they are not dependants) would also receive benefits.  I 

attach copies of our letters of 31 July and 6 August 1997.  He was, therefore, aware of the 

situation regarding payment at death.  

 

 



 Page 5 
 

Mrs. M. Hattingh is the legal dependant who, according to the declarations by the children 

(already provided to you) stopped working shortly after she married Mr. Hattingh during 1994 

and apparently did not contribute to the domestic income in any way.  

 

Our decision 
Mrs. Hattingh is the only person who qualifies in terms of the definition of “dependant” in the 

Pension Funds Act.  The Iscor Pension Fund also regarded her as the only dependant.  We, 

therefore, decided to distribute the proceeds as I explained in the third paragraph under Claim 

Particulars. 

 

Mrs. L. van As from the Board of Trustees has, however, informed Mr. Gerhard Hattingh, the son 

and executor of the estate, that the trustees would be prepared to reconsider their decision if 

Mrs. Hattingh is prepared to waive her right to the annuity policy proceeds.  The benefits have 

not yet been paid.  

   

12. The board’s decision to distribute the proceeds of the policy in the proportions  

referred to in paragraph 8 supra, seems to be based on the erroneous premise that 

because the complainants are majors, independent, and self-sufficient, they do not 

fall within the definition of a “dependant” as defined in the Act.  For that reason, the 

complainants’ entitlement to the benefit was based on their status as nominated 

beneficiaries. It seems quite likely that the premise has been influenced by the 

definition  of the word ”dependant” as set out in the Nomination Form relating to the 

annuity policies, which reads as follows: 

 
Graag bevestig ons namens die trustees van die fonds dat die volgende as genomineerde(s) 

aangeteken is: 

HATTINGH, ANDRIES W.G  IDENTITEITSNOMMER 6309305032004 

HATTINGH, CORNELIUS J   GEBOORTEDATUM 10031967 

KRUGER, CATHARINA D      IDENTITEITSNOMMER 6410210026089 

 

BEPALINGS 

1. Volgens wetgewing moet enige voordeel wat by die dood van die lid betaalbaar word, soos    

      volg betaal word: 

1.1 aan die lid se afhanklikes; of 
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1.2 indien die lid iemand anders as ‘n afhanklike genomineer het, aan die afhanklikes en die  

             persoon of persone genomineer. 

 

“Afhanklike” beteken hier iemand wat hetsy regtens of daadwerklik vir onderhoud van die lid 

afhanklik was, of afhanklik sou word indien die lid nie gesterf het nie, met inbegrip van die lid se 

gade.  

 

2. Waar die voordele aan meer as een persoon betaal moet word, moet die trustees  

  oordeel oor ‘n billike verdeling van die voordele tussen die betrokkenes. 

                         Byvoorbeeld: die trustees mag nie die volle voordeel aan ‘n betrokke afhanklike 

                         betaal indien hulle van mening is dat ‘n ander afhanklike of persoon wat die lid 

                         genomineer het en wat nie ‘n afhanklike is nie, op grond van billikheidsoorwegings 

                         ook in die voordeel moet deel nie. 

   

13. The interpretation of the word “dependant” as set out in the conditions of the policy 

does not fully correspond with the definition of the word as set out in Section 1 of the 

Act, which reads as follows: 

 
“dependant”, in relation to a member, means: 

(a) a person in respect of whom the member is legally liable for maintenance; 

(b) a person in respect of whom the member is not legally liable for maintenance, if such  

      person- 

(i) was, in the opinion of the board, upon the death of the member in fact dependent on the  

                                 member for maintenance; 

(ii) is the spouse of the member, including a party to a customary union according to Black 

       law and custom or to a union recognizes as a marriage under the tenets of any Asiatic 

       religion; 

                    (iii)     is a child of the member, including a posthumous child, an adopted child and an 

                              illegitimate child; 

              (c)          a person in respect of whom the member would have been legally liable for  

         maintenance, had the member not died.  
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14. It is trite law that where there is a conflict between a provision of the rules of a fund, 

and those of the Act, the provisions of the Act shall prevail. Accordingly, the proper 

interpretation to be given to the word is the one set out in the Act.  Thus, the 

complainants are dependants as envisaged in section 1(b)(iii).  Therefore, 

dependency, be it factual or legal, is not the sole criterion to be considered in 

deciding whether a deceased member’s child is a dependant of the member.   

 

See in this regard K.Hanekom & G.L.. Marx: The Manual on South African 

Retirement Funds and other Employee Benefits, Volume 1, page 197, at paragraph 

9.15.10. 
 

15. Having decided that the complainants, as well as Mrs. Hattingh, are the dependants 

of the deceased member, the enquiry can thus proceed to the next stage, namely 

that of determining whether or not the trustees’ proposed distribution is an equitable 

distribution as required by section 37C.  

 

16. The requirement of effecting an equitable distribution has to be given effect to in 

instances where there is more than one dependant (section 37C(a)), and where 

there is a dependant and a nominee, or dependants and nominees (Section 

37C(bA)). The trustees have a discretion, which they must exercise, having taken the 

following factors into account: 

 

(a) the age of the parties; 

(b) the relationship with the deceased; 

(c) the extent of dependency; 

(d) the financial affairs of the beneficiaries; 

(e) the future earning potential and prospects of the beneficiaries; 

(f) the wishes of the deceased expressed in the nomination form and/or the last 

will. 
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17. The trustees are thus required to take all relevant factors into account, not to take 

any irrelevant considerations into account, and also not to unduly fetter their exercise 

of a discretion. As long as they have exercised their discretion properly, the exercise 

of their discretion  will not lightly be interfered with.  

  

18. In this particular case,  the trustees’ incorrect delegation of mere nominated- 

beneficiary status upon the complainants appears to have strongly influenced their 

discretion in deciding upon the appropriate proportions of the distribution of the 

benefit.  This is evidenced by the fact that on the papers before me, the trustees 

have not given any indication that they investigated the financial affairs of the 

complainants thoroughly, or at all. The bald assertion in the letter dated 30 May 

2001, which was filed on behalf of the fund, to the effect that “the children, however, 

are all major, independent and self-sufficient”, falls far short of their duty to conduct 

an investigation of the beneficiaries’ financial affairs, and to then base the distribution 

on their relative needs.  While it has been clearly set out that Mrs. Hattingh has been 

unemployed since 1994, there is neither an indication of whether the complainants 

are employed or not,  nor of what their respective incomes and expenses are.  

 

19. The trustees’ decision to allocate only about 3,6% of the proceeds to each 

complainant, instead of being a consequence of a proper compliance with their duty 

to effect an equitable distribution, is more likely to have been a compliance with one 

of the conditions forming part of the annuity policies, which reads as follows: 

 
Byvoorbeeld: Die trustees mag nie die volle voordeel aan ‘n betrokke afhanklike betaal indien 

hulle van mening is dat ‘n ander afhanklike of persoon wat die lid genomineer het en wat nie ‘n 

afhanklike is nie, op grond van billikheidsoorwegings ook in die voordeel moet deel nie.  

   

 

 

20. By reason of the foregoing, I am not satisfied that the trustees exercised their 
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discretion properly in this matter, and I accordingly find that they have not effected an 

equitable distribution of the proceeds of the policies.  

 

21. As a general rule, where a discretion has been improperly exercised, our courts are 

reluctant to substitute their own decision for another administrative functionary’s 

decision, but tend to refer the decision back to the functionary unless there are 

exceptional circumstances.  In this case, the deceased member only died in 

September 2000, thus this matter has not been dragging for a long time.  

Furthermore, the beneficiaries are not in dire financial straits in that they have 

already received the proceeds of the deceased member’s Group Life Scheme and 

endowment policies, respectively, thus the delay consequent upon a referral back of 

the matter will not materially affect their financial situation.  The trustees have also 

expressed a preparedness to reconsider their decision, albeit subject to a waiver by 

Mrs. Hattingh of her right to the policy proceeds.  Accordingly, I will not substitute my 

own decision for the trustees’ decision, but will instead refer the matter back to them 

with an order that they effect an equitable distribution of the proceeds as required by 

section 37C (1) (a).  

 

22. Another factor militating against my giving a final ruling in this matter is the fact that 

Mrs. Hattingh has previously not been joined as a party to these proceedings, and 

has accordingly not been afforded an opportunity to respond to the complaint and to 

the issues arising out of this determination. In the interests of fairness, therefore,  I 

will give her that opportunity. 

    

23. The order that I am granting is thus of a preliminary nature, and is as follows: 

 

23.1. Mrs. Marianna Hattingh is hereby joined as the first respondent to this 

         complaint; 

 

23.2. The second respondent is ordered to serve a copy of the complaint, its 
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         response, and this order, on the first respondent, within ten days of the date of 

         this order.  

 

23.3. The first respondent is ordered to file her response to the complaint by no later 

than Thursday, 29th November 2001.  

 

23.4. The matter is referred back to the trustees of the second respondent for them 

to effect an equitable distribution of the proceeds of the annuity policy 

proceeds, as is required of them by Section 37C (1)(b) of the Act; and to 

advise this Tribunal of that distribution in writing, by no later than Thursday, 6th 

December 2001.  

                 

         

 

DATED AT CAPE TOWN ON THIS 7TH DAY OF NOVEMBER 2001. 

 

 

 

 

_________________________________ 

JOHN MURPHY 
PENSION FUNDS ADJUDICATOR 


	JOHN MURPHY

